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Key messages 
 

• The African Union (AU) has embarked on a mission towards harmonising seed regulatory 
frameworks across the continent, beginning with the establishment of a set of Guidelines on 
seed law harmonisation in this regard. A revised draft, is aimed to be validated on the 23rd 
August 2021, with some additional, worrying provisions, without being provided sufficient 
time for adequate consultations, are linked to the AfCFTA and other efforts seeking to 
harmonise corporate-centred laws on the continent to facilitate trade and investment.  

• The current version of the draft Guidelines presents many dangers as it situates Farmer-
Managed Seed Systems (FMSS) and Farmers’ Rights within the context of a commercial seed 
sector agenda. 

• The entire formal seed sector value chain is based on a specific discourse that seeks to 
monopolise seed for the private sector, so locking out farmers’ seed.  There is a clear focus 
on private sector expansion and the emphasis of private seed development and production 
over the public sector.  

• The Draft Guidelines are now promoting UPOV as a means for harmonising plant variety 
protection on the continent. UPOV is authoritarian in this regard and undermines the rights 
of farmers and citizens. While these Guidelines do not deal with the issues of Intellectual 
property, there is a direct link. The UPOV criteria, DUS is used for the registration process of 
new plant varieties. These plant varieties are all those that are bred, developed and 
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produced for monocrop industrial plantations. These new plant varieties will also include 
GM seeds.  

• We are witnessing what may be the capture of peasant struggles by some interest groups. 
We are concerned about The African Seed and Biotechnology Partnership Platform (ASBP) 
technical working group (TWG) on FMSS Cluster, which is being led by the Ecological Organic 
Agriculture (EOA) Initiative.  We cannot condone the misrepresentation of FMSS and 
Farmers’ Rights. The ACB has sent a formal letter to the AU about our not participating in 
these captured and undemocratic processes.  

• Clearly, what we are witnessing is the intention to formalise farmers’ rights and farmer 
managed seed systems within an industrial and commercial agriculture paradigm.  

• This process is being rushed to be finalised and submitted by the AU Summit in 
October/November this year. This process should be put on hold rather than steamrolling a 
very problematic and illegitimate process.  

• This speaks to the larger issue of lack of democracy on the continent, including in the AU. 
Processes like seed and biotechnology harmonisation seem to be decided behind closed 
doors between industry and the AU, with no participation by the majority of small-scale 
farmers. This way of operating is a betrayal of the democratic rights of the African people 
and must be fought against.  

• We call on farmer organisations that they join together and discuss collectively how to align 
our advocacy and practical efforts and develop an Action Plan, to prevent the take-over of 
FMSS and FRs from being captured by the corporate agenda, and to redirect efforts to 
ensure FMSS are centered in African agricultural policy, and farmers voices are present in 
this process going forward. Further we are extremely concerned about the expansion of the 
corporate seed industry on the continent, which these Guidelines are facilitating. 

 
Introduction 
 
The African Union (AU) has embarked on a mission towards harmonising seed regulatory frameworks 
across the continent, beginning with the establishment of a set of Guidelines on seed law 
harmonization, in this regard. Once the Guidelines are validated and adopted at the AU level, the 
process will eventually develop into a Continental Seed Harmonisation Programme for Africa.  This 
process is linked to the bigger industrializing agenda related to the African Continental Free Trade 
Area (AfCFTA).  
 
The African Centre for Biodiversity, along with other civil society organisations and farmers’ 
associations from Africa provided preliminary comments on the Guidelines in April 2021, after 
participating in the online stakeholder workshop that was held earlier that month. Following this, after 
receiving the Draft Development of the Continental Guidelines for the Harmonisation of Seed 
Regulatory Frameworks in Africa (The Continental Guidelines), we submitted substantive comments 
on the Draft in July 2021. Since then the Draft has been substantially revised as it is heading towards 
finalisation and submission to the AU Summit, and it contains some very worrying additions that 
were not there in previous versions.  
 
The systemic take-over of African seed systems 
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Since 2006, when the Bill and Melinda Gates Foundation (BMGF) and the Rockefeller Foundation 
launched the Alliance for a Green Revolution in Africa (AGRA) it has issued grants of more than USD-
$500 million to promote its vision of a “modernised” African agriculture. AGRA funds various 
projects and lobbies Africa governments for the development of policies that that promote the 
adoption of Green Revolution technology packages, including high-yielding commercial seeds, 
synthetic fertilisers, and pesticides. To push this approach in the interests of the private sector, 
AGRA aggressively pushes African governments to reform their seed, agricultural, trade and fertiliser 
laws and policies, and prevents alternative approaches1, bolstered by Farm Input Subsidy 
Programmes (FISP).  

Continental harmonisation continues this pursuit, pushing for laws that facilitate the corporate, 
Green Revolution takeover of African seed systems, and therefore the dispossession of African 
farmers. We are at a critical moment where there is a concerted effort at all levels across the 
continent to take over our developmental priorities and align them with corporate interests -and the 
AU and our governments are playing along. The seed and biotechnology harmonisation processes, 
processes organised in Africa related to the UNFSS, and the AfCFTA, are becoming key nodes 
through which the corporate takeover of our African food and agriculture systems is being 
orchestrated. Through the trade and investment opportunities that AfCFTA will create for global 
capital, we are likely to see an enlargement of the agribusiness role on the continent. Similarly, 
creating the conditions for corporate expansion also requires regulatory changes, and hence we 
have the seed and biotechnology harmonisation processes, to harmonise corporate-centred laws 
on the continent to facilitate trade and investment.  
 
Further to this we are concerned that what we are witnessing may be the capture of peasant 
struggles by the organized organic sector, which is incredibly dangerous and requires our urgent 
attention. We can see this by the way The African Seed and Biotechnology Partnership Platform 
(ASBP) technical working group (TWG) on Farmer Managed Seed Systems (FMSS) Cluster, is being 
led by the Ecological Organic Agriculture (EOA) Initiative.  We cannot condone the misrepresentation 
of FMSS and Farmers’ Rights, not the expropriation of peasant and community farmers’ struggles 
and indigenous peoples.  
 
Regional harmonisation of seed regulatory frameworks 
 
The push to harmonise seed and PVP regulatory frameworks on the continent is not new, and has 
been vehemently opposed by the ACB over the past decade, particularly due to the skewed and 
biased orientation of these regulations in favour of the commercial seed sector, and the impact this 
will have on farmers’ seed and their seed systems.2   

The aim of seed harmonisation processes is to facilitate trade in seed (reproductive animal and crop 
material) across national borders and expand the corporate seed markets. This is done through 

                                                        
1 Mkindi et al., 2020. False promises: The Alliance for a Green Revolution in Africa (AGRA) 
2 See: The Status Report on the SADC, COMESA and EAC harmonised seed trade regulations: Where does this leave the 
regions’ smallholder farmers? 2018.; Registration of farmers’ varieties in SADC, 2020; Concerns with the draft EAC Seed 
and Plant Varieties Bill, September 2018 version, 2019; The SADC PVP Protocol: Blueprint for uptake of UPOV 1991 in 
Africa, 2018; The Arusha Protocol and Regulations: Institutionalising UPOV 1991 in African seed systems & laws, 2018; Seed 
policy paper: Towards national and regional seed policies in Africa that recognise and support farmer seed systems, 2018 
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domesticating standardised laws and policies outlining methods for registration and marketing seed, 
and in some cases on plant variety protection. The attempt is to short-circuit lengthy and costly 
variety testing and release processes that take place at the national level. Harmonised seed 
regulations on the continent focus solely on the formal seed sector, both neglecting and prohibiting 
the historical and current role played by farmer-managed seed systems, which indisputably provide 
the majority of seed used in food production across the continent.  

The AU process seeks to harmonise harmonisation efforts on the Continent, to support intra-African 
trade in crop and animal reproductive material. While this AU process recognises that FMSS is the 
main source of seed for African farmers and that farmers’ rights is an essential component of a 
functioning FMSS, and could provide some opportunity to influence other harmonisation efforts on 
the continent, the current version of the draft presents many dangers as it situates FMSS and 
Farmers’ Rights within the context of a commercial seed sector agenda.  

 Key points of concern 
 
The Draft Guidelines provide the base for a number of Guidelines including for: National Seed Policy; 
National Seed Law; the domestication of the International Treaty on Plant Genetic Resources for 
Food and Agriculture (ITPGRFA); Intellectual Property Rights Legislation; Variety Release and 
Registration; Seed Quality Assurance and Certification; Phytosanitary measures; Seed Marketing – 
import/export; Seed Packing; Seed Labelling; Farmer-Managed Seed System; Animal Seeds; Support 
to Missed Member States; as well as outlines institutional arrangements.  
 
Guidelines on seed trade 
 
Corporate seed law is based on a few key areas: variety registration and release;  seed quality 
assurance and certification; seed production; phytosanitary measures; and seed marketing. These 
are based on a variety of international seed industry standards, such as UPOV, OECD, ISTA, amongst 
others. The entire formal seed sector value chain is based on a specific discourse that seeks to 
monopolise seed for the private sector, so locking out farmers’ seed. It creates onerous and 
expensive systems to produce and trade seed, and restricts and in some cases criminalises the age-
old practices of farmers.  

A variety must then also undergo Distinctiveness, Uniformity and Stability (DUS) and Value for 
Cultivation or Use (VCU) testing before release and registration. In the context of regional 
harmonisation it is unclear how such tests can accurately determine the suitability of a variety’s 
performance across diverse climatic and biophysical conditions for all the countries in that region. 
There are also no mechanisms in place for redress by and compensation to farmers in the event a 
variety fails to perform, which is extremely worrying.  

Strict certification standards create further barriers for farmers’ seed and small-scale seed 
producers, barring them from entering the seed market. The high costs involved, the intensive 
labour demands, and the impossibly stringent and inappropriate international standards make it 
difficult to certify and trade farmers’ seed. Seed laws – be they regional or national – make 
it unlawful to market and trade seed that is uncertified, thereby criminalising the sale and even the 
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exchange of farmers’ varieties. In effect, this criminalises the very foundation of farmer-managed 
seed systems.  

Registration and certification processes are administratively complex, onerous and expensive, 
making it unlikely that smallholder farmers or small-scale seed enterprises will be able to participate, 
unless they are systemically migrated to the commercial seed value chain. This serves those few 
farmers interested to participate in an export-oriented agricultural value chain, a process which has 
systematically failed over the past years despite intense policy and programmatic efforts. We are 
witnessing the exclusion, neglect and criminalisation of farmers’ seeds and farmers’ seed systems, 
despite their indispensable role in the maintenance and production of local seed.  

Attempts to register farmers’ varieties into this system that is designed to serve corporate 
interests threatens to facilitate the expropriation of local crops and indigenous knowledge, with 
little to no foreseeable benefit to local farmers, and in fact may restrict their activities further 
particularly with regards to their genetically diverse seed. This will bring farmer seed systems into 
the corporate system and thus undermine farmers’ rights. There is serious concern with how the 
Draft Guidelines point to African indigenous/food security crops should link more with modern 
science and technology in crop development as this points directly to the intention to extract genetic 
materials from farmers, and resell them under a restrictive and burdensome seed trade regime.  
 
There is a clear focus on private sector expansion and the emphasis of private seed development 
and production over the public sector.  While there is recognition of the significant amount of seed 
produced through the farmer seed system, the wish is to mainstream these activities. There is a 
deep concern that the emphasis on private sector over public sector will continue to see a wilting of 
public sector breeding and extension in the public interest, and a continual extraction, privatisation 
and capturing of the seed sector on the continent and in that the genetic resource, traditional 
knowledge and indeed the entire food system. It is deeply concerning that sufficient resources are 
not being oriented towards public sector agricultural programmes.  
 
Guidelines on Intellectual property 
 
While the document does not go into much detail on this aspect, it has been substantially revised 
since the previous draft circulated. Now the Draft Guidelines are promoting UPOV as a means for 
harmonising plant variety protection on the continent, following some countries who have joined 
UPOV, and other harmonisation efforts such as ARIPO and OAPI, based on UPOV-1991. UPOV 1991 
clearly criminalises farmers, particularly women. It will also the link between DSI and new 
technologies. The continued mantra that UPOV will stimulate private sector investment in the seed 
industry fails to consider the evidence from these other regional platforms, such in the case of OAPI, 
which after ten years is non-functional, failing to obtain even its narrow goal of increasing private 
sector breeding, and perhaps facilitated the misappropriation of local and farmer seed, at a great 
expense of public funds3. This points to the total disregard for the agricultural, social, economic, and 
market conditions, systems and practices in the region.  
 

                                                        
3 www.apbrebes.org/files/seeds/APBREBES_OAPI_EN_def.pdf  



 6 

it is important to note that UPOV does not address farmers' rights, but breeders' rights, which are 
grounded in a different international legal private law regime. Farmers' rights are human rights and 
inextricably linked to land and other resource rights, and these clash with the exercise of breeders’ 
rights which are situated within intellectual property rights, and hence international commercial law 
where UPOV expressly limits and criminalises farmers’ rights. Therefore, an intention to create a 
bifurcated system for the implementation of farmers’ rights, with the latter system being mutually 
supportive of UPOV 1991 laws is something that we strongly disagree with.  
 
UPOV is not an intergovernmental agreement and does not follow the framework of the 
international treaty laws. It is a union that requires any government joining, to completely 
domesticate all of its requirements, regulations, norms, standards, and interpretations into the 
national legal framework. Thus, issues of state sovereignty and accountability to its citizenry are 
not taken into account in law-making. UPOV is authoritarian in this regard and undermines the 
rights of farmers and citizens. 
 
Guidelines on Farm-Managed Seed System(s) 
 
First, it is necessary to state that Farmer managed seed systems are not a uniform and singular 
system (as the name provided in the Draft Guidelines implies), and is a variety of ways that people 
develop, manage and trade in seed based on traditional and customary practices, and is the base of 
African agricultural and food systems. Informal seed system and FMSS are used interchangeably 
throughout the Draft Guidelines.  
 
FMSS is integrated throughout the Draft Guidelines, and considered primarily for mainstreaming. 
This is dangerous as FMSS is being viewed primarily through its commodity value, and with 
commercial opportunities, rather than needing to be considered separately to the formal seed 
sector, with its own specific need for support and strengthening. The view is that farmers and their 
seed serve merely as part of the corporate seed value chain for export.  
 
There are many concerns with the way FMSS is incorporated and considered throughout the Draft 
Guidelines ie: the focus on bringing in modern seed technologies to FMSS; the use of QDS for these 
systems or other labelling requirements; the required registration for trade; etc., which restrict and 
undermine the functionality of FMSS. The role of the diversity in farmers’ fields and local markets is 
needed for local food, nutritional and livelihood security, and not to serve private interests. This 
requires the full realisation of farmers’ rights.  
 
The Capture of Farmers Rights and FMSS 
 
it is important to stress that farmers' rights are interconnected and mutually reinforcing, and 
therefore need to be implemented in a coherent, holistic and systematic way. The realisation of 
Farmers’ Rights is fundamental to FMSS, and must be provided for in any law that deals with seed.  
We recognise that states may prioritise certain elements of Farmers' Rights according to their 
specific context, however, what cannot be compromised is that All rights encompassed by Article 9 
under the ITPGRFA must be implemented in a holistic and interconnected way. Attempts to 
undermine farmers’ rights by embedding it within an industrial/commercial agriculture framework 
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and formalising farmers’ rights into seed and intellectual property laws and instruments, 
adulterates farmers’ rights and completely undermines the Treaty. While the Guidelines 
recommend African states become members of the Treaty and for the AU itself to either become a 
member of the Treaty, or to adopt abridged sections of the Treaty, we believe that it is essential for 
States to implement legally binding measures for the realisation of farmers’ rights.  
 
These rights- to save, exchange, sell seeds etc - pre-existed the Treaty and have always been 
embedded in the way of life of farmers, and part of their customary practices and collective rights 
governance regimes. They exist on the ground, in farmer managed seed systems and the customary 
practices of farmers.  Peasant and indigenous seeds are inextricably linked to a particular human 
community with its culture, its production system and the ecosystem it lives in. Indeed, no seed 
exists without the community that is responsible for its selection and conservation. The 
management of seeds is done through seed systems that are based on collectively defined rules. It is 
closely tied to peasants’ and indigenous peoples’ knowledge, which is also of collective nature. For 
this reason, peasant and other rural communities have the collective right to continue sustaining 
their evolving relationship with plants, animals and nature 
 
The United Nations Declaration on the Rights of Peasants and other People Working in Rural Areas 
(UNDROP) and the United Nations Declaration on the Rights of Indigenous People (UNDRIP), which 
are non-legally binding instruments, have been approved by a majority in the UN Human Rights 
Council, the UN General Assembly, and AU Member States. UNDRIP and UNDROP are good guides 
on how to cooperate towards such an enabling environment for the rights holders under article 9 of 
the Treaty who are subject to systematic violations of their human rights. 
 
Clearly, what we are witnessing is the intention to formalise, farmers’ rights and farmer 
managed seed systems within an industrial and commercial agriculture paradigm. The capture 
of peasant struggles, particularly around seed, land, and resource rights, is especially important 
during times of great crises such as the one we are currently experiencing.  
 
What about our democratic rights? 
 
There has been a severe lack of representation of farmers and farmer organisation in discussion on 
the AU’s seed harmonisation effort. This has been the case from the beginning of this process, which 
started in April, and is still where few African CSOs submitted comments to the Consultant. The top-
down approach in developing Continental policies is deeply concerning and undemocratic.  
 
Even more worrying, is the take-over of this process by the EOA of the ASBP, which in the recent 
workshop had very little geographical representation of organisations and no representatives of the 
smallholder farming sector, with CSOs claiming to be able to speak on behalf of farmers. 
Importantly, in none of these processes has translation been made available in the online 
workshops, nor of the documents for comment.  
 
Clearly this process is being rushed to be finalised and submitted by the AU Summit in 
October/November this year. This process should be delayed rather than steamrolling a very 
problematic and illegitimate process.  
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This speaks to the larger issue of lack of democracy on the continent, including in the AU. Processes 
like seed and biotechnology harmonisation seem to be decided behind closed doors between 
industry and the AU, with no participation by the majority of small-scale farmers. This way of 
operating is a betrayal of the democratic rights of the African people and must be fought against.  
 
Proposed Demands 
 
It is important to prevent FMSS and Farmers’ Rights from being coopted by the commercial seed 
industry and by the organic sector,  and without being fully cognizant of the issues around lack of 
democracy on our continent. Any process aimed at FMSS must ensure the full realisation of Farmers’ 
Rights, and ensure adequate, geographical representation from smallholder farmer organisations 
from across the Continent from the beginning.  All processes underway including the Draft 
Guidelines, the validation meeting, as well as the development on  ToRs, plans, actions and 
roadmaps and any discussions on the content and standards of FMSS must be immediately 
suspended, until this is put in place. Processes around seed on the continent must be driven by 
farmer constituencies, not the seed industry. 
 
It is vital that before embarking on any further harmonisation efforts based on corporate seed 
interests, that a full assessment of the impact of national and regional seed laws on farmer seed 
systems, seed security, food, nutritional and livelihoods is done.  
 
Farmer organisations must join together and discuss collectively how to align our advocacy and 
practical efforts and develop an Action Plan, to prevent the take-over of FMSS and FRs from being 
captured by the corporate agenda, and to redirect efforts to ensure FMSS are centered in African 
agricultural policy, and farmers voices are present in this process going forward.  
 
Adequate resourcing must be provided to the ground, to promote, maintain and develop local 
solutions regarding the conservation and sustainable use of farmers’ seed, and through the full 
realisation of farmers’ rights through legal measures that recognise the custodians of seed and 
traditional knowledge as right’s holders.  

 

 
 
 
 


