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About this paper 
The South African (SA) government has called 
upon stakeholders to submit comments 
and attend stakeholder meetings on the 
implications of South Africa acceding to 
the International Union for the Protection 
of New Varieties of Plants (UPOV 1991) and 
the International Treaty on Plant Genetic 
Resources for Food and Agriculture (ITPGFRA). 
In this briefing paper, we outline the 
South African seed sector, changes taking 
place regarding seed legislation and the 
implications for smallholder farmers, farmer-
managed seed systems, agrobiodiversity, and 
access to seed if SA should accede to these 
international agreements. 

Overview of the South 
African seed sector 
Twenty-four years after political 
democratisation in South Africa, economic 
power remains in the hands of a small elite, 
with widespread poverty, malnourishment 
and lack of access to basic services on the 
part of the majority of black South Africans. 

South African agriculture and seed systems 
are highly and increasingly dualistic (ACB, 
2016). On the one hand is a dominant, highly 
industrialised and consolidated formal 
industry, within which large multinational 
and domestic seed companies produce and 
sell seed primarily oriented to large-scale 
commercial producers. On the other hand, 
there is a marginalised, farmer-managed 
seed system made up of a large assembly of 
micro- or smallholder farmers1 who produce 
on the periphery, mainly to supplement 
household food supplies. 

Commercial seed markets are dominated by 
genetically uniform, commercially-bred seed 
varieties produced by multinationals such 
as Monsanto, Pioneer Hi-Bred and Syngenta. 

These seeds have replaced genetically 
variable traditional varieties also known as 
landraces, local varieties, or farmer varieties. 
In South Africa, unlike most African countries, 
seed production and distribution are 
corporate-controlled and primarily serve the 
needs of few, large commercial farmers.

Despite their marginalisation, 
smallholder farmers still play a vital role 
in the conservation and development of 
agricultural biodiversity, food production 
and consumption. Farmer-managed seed 
systems can ensure access to affordable seed, 
adapted to local agroecological conditions, 
thereby ensuring food and nutrition security 
and contributing to resilient seed and food 
systems (Almekinders and Louwaars, 2002). 
However, farmer systems are not well-
recognised in policies, laws or programmes. 
They do not receive financial, institutional or 
political support. 

Seed law in South Africa 
Figure 1 illustrates the structure of South 
Africa’s seed sector and seed laws. A wide 
but marginalised pool of biodiversity is 
unregulated, including most indigenous 
crops and wild biodiversity. These plants are 
used, adapted and exchanged by anyone 
without restriction. The Plant Improvement 
Act (PIA) covers seed production and sales for 
a list of 96 regulated plants, mostly key food 
and fodder crops produced commercially in 
SA. Anyone who wants to produce seed of the 
96 regulated crops must comply with certain 
minimum quality standards. If anyone wants 
to sell seed of varieties of any of these crops 
at a commercial scale, they have to register 
the variety (pertaining to such seed) on the 
National Variety List (NVL) first.

The International Treaty on Plant Genetic 
Resources for Food and Agriculture (ITPGRFA) 
promotes farmer conservation and use 
of 35 food crops and 29 forage crops. The 
ITPGRFA opens opportunities to work with 
smallholder farmers to recognise, develop 

1.  Small-scale refers to enterprise size measured in turnover, while smallholder refers to size and land holdings.
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and strengthen farmer seed systems 
and practices of agricultural biodiversity 
conservation, maintenance and use, and 
to share genetic resources as a commons. 
The South African government has already 
developed a National Plant Genetic Resources 
(PGR) Plan to operationalise the ITPGRFA in 
South Africa. However, this plan has a very 
small budget, especially compared with 
public and private investments going to the 
development of an extractive, unjust Plant 
Variety Protection (PVP) regime.

The Plant Breeders’ Rights Act (PBRA) deals 
with PVP, i.e. private, individual ownership 
claims over genetic resources. It is directly 
contradictory to the shared resources 
orientation of the ITPGRFA. Breeders can seek 
protection on any variety that passes New, 
Distinct, Uniform and Stable (NDUS) testing. 
If successful, this confers exclusive use rights 
for a period of time, and restricts use by 
others, including farmers. 

The PBR and Plant Improvement laws 
recently went through a review, with final 
bills being readied for passing. The PBR Bill, 
currently in parliament, aligns with and even 
goes beyond UPOV 1991 in some respects. 
The Plant Improvement Bill retains most 
elements of the restrictive commercial 

production standards and requirements 
with some possibilities for exemption for 
smallholder farmer activities. ACB along 
with farmers, activists and civil society 
organisations across the country raised 
numerous concerns, both with the proposed 
changes to the laws that strengthen 
commercial breeders’ rights over farmers’ 
rights, and with the wider issues of use 
restrictions and limited recognition or 
flexibility to accommodate farmer seed 
systems and farmers’ ongoing work in the 
conservation, maintenance and use of plant 
genetic resources for food and agriculture.

Agricultural-support policy is oriented 
towards integrating a relatively thin 
layer of black small-scale farmers into 
the commercial sector, mostly through 
integration into large-scale value chains. Yet 
this effort fails to address the deepening 
inequalities in the country, which require a 
systemic, structural transformation of South 
African seed and food systems. 

The Plant Improvement Act and Bill 

The Plant Improvement Bill (PIB), which 
is soon to be passed by parliament, will 
replace the PIA of 1976. The PIA governs the 
registration, production and sale of seed 

Figure 1: Schematic representation of the South African seed sector and the seed laws
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and cultivation material of 96 crops set out 
in Table 4 of the PIA2 regulations, which will 
also form part of the new legislation. These 
crops include a range of horticulture, grain, 
legume, pulse, fodder, medicinal, and non-
food crops. Commercial sale of varieties 
produced of these crops must be registered 
on the NVL and meet the minimum quality 
standards3 (as stipulated in Table 4). Specified 
varieties of a number of crops have obligatory 
certification requirements before being 
eligible for commercial sale. These are listed 
in Table 8 of the PIA regulations.4 The South 
African National Seed Organisation (SANSOR) 
administers the certification schemes. 

For a variety to be listed on the NVL, it 
must fulfil the Distinct, Uniform and Stable 
(DUS) testing. However, DUS testing is 
unnecessarily restrictive for farmer varieties. 
Landraces or farmers’ varieties usually display 
a high degree of genetic heterogeneity and 
are adapted to the local environment where 
they were developed. Smallholder farmer 
activities to develop or maintain varieties, 
create local seed enterprises or cultivate 
locally adapted varieties may be excluded 
from such a variety release system, because 
their varieties may not fulfil the requirements 
for DUS. DUS testing narrows genetic and 
crop diversity, whereas adaptability and 
resiliency are urgently required in the current 
rapidly changing climatic and economic 
conditions. 

The PIA, and this will also be the case with 
the PIB, only regulates the crops/kinds of 
plants listed on Table 4. Those crops not 
regulated by the Act have no restrictions 
in terms of PIA (although varieties of 
unregulated plant types could potentially 
still have PBRs on them, discussed further 
below). But many of the crops regulated 
by the Act are important food crops, which 
farmers cultivate, exchange, and sell in 
local markets. Regulations may contain 
crop-by-crop exemptions to the PIA for 
smaller amounts being produced for sale or 
exchange. However, if farmers want to sell 

their varieties at a commercial scale, they will 
be required to fulfil all the requirements of 
the PIA. 

A major point of contention is the extended 
interpretation of sale in the PIB, which now 
includes exchange. Under definitions: “sell” 
includes (a) agree to sell or to offer, keep, 
expose, send, convey or deliver for sale; and 
(b) to exchange or to otherwise dispose of to 
any person in any manner. This undermines 
and criminalises farmer seed systems and 
livelihoods by restricting the exchanging and 
sharing of seed that is an integral part of 
biodiversity and social interaction. However, 
the legislators have not accepted this concern 
and have retained exchange in the definition 
of sell. Regulations should ensure a high 
threshold of exemptions to assure that long-
held practices of sharing and exchanging of 
materials are safeguarded for smallholder 
farmers. 

Clause 23 of the PIB outlines the exemptions 
provided for by the Bill. Most important for 
this paper:

23 (1) (d) This Act does not apply to 
non-commercial varieties of the kinds of 
plants regulated by this Act.
23 (2) For the purposes of subsection (1)(d), 
“non-commercial variety” (a) means an 
unprotected variety of any kind of plant 
regulated by this Act that is available 
for cultivation and sale on such non-
commercial scale as may be prescribed; 
and (b) in the case of any kind of plant 
of which seeds are regulated by this Act, 
means any open-pollinated variety of 
that kind of plant. 

These exemptions allow for the sale of 
non-commercial varieties described as “sale 
on a non-commercial scale”, and all open 
pollinated varieties (OPVs). Non-commercial 
scale is yet to be defined and it is anticipated 
that this will be in on a crop-by-crop basis, in 
the regulations that will follow the passing 
of the Bill into law. Protected varieties are 

2. https://www.nda.agric.za/docs/plant_improvement/table_4.htm
3.  This includes the purity of the seed batch i.e. maximum content on weed seed, other seed, and other matter; minimum 

germination and viability percentages (generally 60–80% for most crops); maximum mass per prepacked container, 
number of seed per container, thresholds for exemptions for smaller amounts of packed seed, and maximum mass of a 
seed lot.

4.  https://www.nda.agric.za/docs/plant_improvement/table_8.htm
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not covered by the exemptions. So, if an OPV 
is protected (and there are some) it is not 
exempted from use restrictions. In addition, 
crops with open varietal lists (meaning 
that varietal listing is not required – e.g. 
lettuce, brinjal, leek), have no restrictions on 
use and exchange, except the requirement 
of compliance to the minimum quality 
standards indicated in Table 4 of the PIA. 

In terms of registration and application 
procedures, Table 2 of the PIA (and this 
will be the same in the PIB) indicates the 
category of the crops declared in terms of 
the PIA and the number of years required for 
evaluation in terms of Section 225 of the PIA. 
The regulations relating to the application of 
the PIA indicate the kinds of plants declared 
in terms of the Act and to which provisions 
of the PIA they are subject to. Not all crops 
are subject to all the provisions of the Act. 
According to Ms Sadie (Registrar: Plant 
Improvement Act),6 there is: 

“No threshold in the current PIA, however 
it provides for authorisation from the 
Registrar when seed does not comply 
with the requirements of the Act; hence 
the system being followed [for] the past 
five years, where authorisation is given 
(upon application) per year for seed 
businesses trading seed in ‘small packets’ 
(limitation on total amount of seed sold 
per year and on the amount of seed per 
packet), where they are exempted from 
the requirement to list the varieties in 
the NVL, as well as exempted from the 
requirement to indicate that the seed is 
of unlisted varieties.”

The intention is to include thresholds for 
the different crops in the regulations of the 
Bill in relation to the exemption stipulated 
in Clause 23. These exemptions provided to 
“small packet” producers mean they do not 
have to register the variety or indicate that 
the seed is unlisted. This is an important 
exemption, which provides for farmers to 
sell and distribute seed not registered on 
the NVL. They can still register their varieties 

if they want to (particularly for commercial 
scale), but it is not compulsory.

These exemptions on the face of it, opens 
up some space for smallholders: particularly 
the fact that a non-commercial variety, 
defined in 23(2)(b), extends to any open-
pollinated variety. There are, however, many 
definitions still required to be crafted to fully 
understand the extent to which smallholders 
can operate, particularly the definition of 
“non-commercial scale”, as mentioned above, 
which remains unclear. As it stands, the 
Bill is silent on recognising and supporting 
farmer-managed seed systems, or farmers’ 
right, and fails to ensure the conservation of 
agrobiodiversity, sustainable seed systems, 
seed sovereignty, and equity in our seed and 
food systems. In this regard, it does not give 
effect to several key provisions of the ITPGRFA 
as more fully discussed below. 

SA’s PBR Bill and UPOV 1991 

The International Convention for the 
Protection for the Protection of New Varieties 
of Plants, held in Paris late 1961, established 
and adopted the Union pour la Protection 
des Obtentions Végétales (UPOV). The UPOV 
Convention set binding standards for PVP. It 
has since been revised in 1972, 1978 and 1991. 
UPOV is applied as a one-size-fits-all legal 
regime and fails to take into account the 
particular seed and agricultural system in 
different countries. 

Article 27.3.b of the World Trade 
Organization’s (WTO) Trade-Related 
Aspects of Intellectual Property Rights 
(TRIPS) agreement requires South Africa 
as a member to provide for the protection 
of plant varieties, either by patents, or by 
an effective sui generis system, or by any 
combination of the two. SA currently has a 
PVP regime based on UPOV 1978. UPOV 1991 
severely limits variations to suit national 
interests and conditions.7 Acceding to UPOV 
1991 strengthens private breeders’ rights at 
the expense of farmers’ rights to reuse, adapt, 
exchange and sell the seed available to them 

5. Section 22: requirements of seed not certified
6.  Email Correspondence 17 September 2018
7.  India, for example, has a sui generis PVP law that recognises farmers’ rights and is unable to join UPOV, despite having 

made many attempts to do so.
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(see Table 1 below). This is a direct attack on 
the ability of humanity to adapt to fast-
changing conditions, including the negative 
impacts of climate change on farmers and 
farming systems. 

Key general concerns with the dominant PVP 
regime are:
• There is increasing private ownership of 

genetic resources, even though these are 
fundamentally based on materials farmers 
have been developing collectively over 
centuries. Small tweaks allow corporate 
capture of that accumulated knowledge. 
An example of this is Monsanto’s piracy 
of purple carrot variety from farmers in 
Turkey (ACB, 2015).

• It may be true that the underlying 
germplasm is still available and outside 
the PBR, but there is a tendency over 
time for the narrowing of choice because 
the PVP regime orients research and 
development (R&D) towards a few 
varieties of a few commercial crops, e.g. 
maize, soya, cotton, horticulture and so 
forth. The big multinational corporations 
completely dominate R&D spending 
on seed globally; they even use public 
infrastructure through the agricultural 
research institutes to carry out their 
work. This results in loss of agricultural 
biodiversity and lack of R&D on a wider 
diversity of crops.

• The PBR regime does not provide equal 
protection for all. For example, it is 
difficult, if not impossible, for farmers to 

claim protection over the materials they 
have been using. There is no recognition 
of collective ownership, only individual, 
private ownership, and procedures are 
designed for corporations.

• There are multiple restrictions on use, 
adaptation and exchange of seed within 
the category of protected varieties, which 
is being expanded. There is evidence that 
farmers do recycle protected varieties of 
open pollinated varieties (OPVs) and even 
hybrids, and these may be adapted to 
local conditions over time. These practices 
should be allowed to continue unhindered, 
since they play a crucial role in food 
security and diversity.

The sections below describe key concerns 
regarding South Africa’s PBR Bill, which is 
based on UPOV 1991. 

Expanding the scope and coverage of 
breeder’s rights 
UPOV 1991 requires member states to 
grant protection to ‘all genera and species’ 
(Article 3(1)(ii) and Article 3(2)(ii)), although 
it does provide a transitional period for 
current member states (five years) and 
future member states (ten years). UPOV 1978 
was more flexible, as it did not require this 
extension, and member states were rather 
bound to apply the Convention initially to five 
genera or species and progressively extend 
within eight years to 24 genera or species 
in total (Article 4(3)(b)), and had flexibilities 
built in regarding the introduction of the PVP 

Farmer-managed seed systems and the formal seed system
Farmer-managed seed systems (also known as informal seed systems) are systems wherein 
farmers produce, save and store seed for their own use, as well as to share, trade or 
exchange. These systems are characterised by on-farm (in situ) seed conservation. Within 
these systems traditional varieties (i.e. landrace or farmer varieties) are produced, enhanced 
and traded with no regulatory oversight (CABI, 2014). New seed entering the system may be 
integrated into the farmer system if it is locally reproduced over time. 

This creates adapted varieties that are not part of the formal seed system and its regulatory 
framework. The farmer seed system therefore encompasses the total of farmers’ seed 
production, selection and exchange activities (Almekinders, 2000:1). Farmer-managed seed 
systems have a strong relationship with landraces, which have been selected over centuries 
for local contexts in response to natural and human selection pressures. The genetic diversity 
associated with local varieties, unlike the genetic uniformity associated with modern 
varieties, is the basis for the resilience of these crops, which also restricts their maintenance 
and inclusion in the formal seed system (ACB, 2013). Uniformity is central to formal systems, 
whereas diversity and adaptability are central to farmer systems. 
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system. This flexibility is crucial to protect 
national sovereignty and food supply – 
particularly in countries new to PVP systems, 
who have limited capacity – but also in terms 
of allowing countries to decide which crops 
are subjected to the PVP legal framework. 

Article 19 of UPOV 1991 extends the duration 
of the PBR to 20 years from the date of the 
grant of the breeders’ right, except for trees 
and vines, whose PBR extends to 25 years. The 
extended scope and longer protection make 
little sense for the agricultural landscape in 
South Africa, as it benefits commercial seed 
breeders exclusively, while deepening socio-
economic inequalities, and does little to 
stimulate agricultural innovation.

In the South African PBR Bill, the duration and 
scope of the PBR is extended further than 
previous versions. In line with UPOV 1991, 
Clause 15(1) allows for PBRs to be granted to 
all plant genera and species, which further 
prevents countries from selecting which 
crops are eligible for PVP and which may be 
excluded from private ownership (which 
is more flexible, even in UPOV 1991) and 
the national interest. However, there is no 
transition period, as indicated even in UPOV 
1991, and this will apply immediately. The 
duration of the PBR in Clause 8(1) is extended 
to 20, 25 and 30 years for varying crops, vines, 
and tree crops (although this is not stipulated 
adequately in the Bill). Even UPOV 1991 does 
not require a 30-year exclusivity period. The 
period of sole right outlined in Clause 9 also 
prevents the issuance of a compulsory license 
during this timeframe (also not clearly 
defined), which is the only avenue available 
to countries to protect their national food 
sovereignty. 

Narrowing exceptions 
The exceptions offered by UPOV 1991 are 
narrow and limited. Article 15(1) of UPOV 
1991 says breeders’ rights do not extend 
to private and non-commercial use on 
own holdings, experimental uses and for 
breeding of other varieties (subject to some 
restrictions). “Private and non-commercial 

use” is sometimes interpreted to include the 
propagation of a variety by “a farmer and 
the dependents of the farmer living on that 
holding’ only” (UPOV, 2015:5).8 Yet UPOV’s 
website (http://www.upov.int/about/en/faq.
html#Q30) states that “UPOV Contracting 
Parties have the flexibility to consider, where 
the legitimate interests of the breeders are 
not significantly affected, in the occasional 
case of propagating material of protected 
varieties, allowing subsistence farmers to 
exchange this against other vital goods 
within the local community”. De Jonge et 
al. (2015) argue that this indicates UPOV’s 
willingness to accept a broader definition of 
private and non-commercial than previously, 
and that countries can decide for themselves 
what farmer activities should fall into this 
exemption. It is important that this exception 
is broadly defined in regulations, to provide 
full exemption to smallholder farmers, to 
protect the seed systems that are intricately 
connected to smallholder production, as 
well as to include the sale of surplus harvest 
in local markets, and thereby exclude these 
from the scope of the breeders’ rights (De 
Jonge et al., 2015). 

The breeders’ exception is also narrowed 
compared to UPOV 1978, where now the 
authorisation of the right holder is required 
for further breeding processes. Plant breeding 
is an incremental process and cannot proceed 
without access to existing materials. It is 
questionable how such strict and restrictive 
regulations can support research and 
innovation, often provided as the main 
reason to adopt PVP legal instruments in the 
first place. 

An optional exception is contained in Article 
15(2)9 of the Convention, also known as 
farmers’ privilege. It gives governments the 
option to allow farmers to use protected 
varieties on their own holdings. However, this 
is interpreted as being limited to historical, 
common practices of seed saving, reusing 
and exchanging, and is subject to “the 
legitimate interests of the breeder”. 

8.  It is important to note that UPOV contracting parties can make their own interpretations of the Convention, in accordance 
with the Vienna Convention on the Law of Treaties, in implementing their obligations. 

9.  Notwithstanding Article 14, each Contracting Party may, within reasonable limits and subject to the safeguarding of the 
legitimate interests of the breeder, restrict the breeder’s right in relation to any variety in order to permit farmers to use for 
propagating purposes, on their own holdings, the product of the harvest which they have obtained by planting, on their 
own holdings, the protected variety or a variety covered by Article 14(5)(a)(i) or Article 14(5)(a)(ii).
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Exceptions in the South African PBR Bill are 
provided in Chapter 2, Clause 10:

10 (1) Notwithstanding section 32(a), 
a plant breeder’s right in respect of a 
variety obtained in a legitimate manner 
does not extend to:
(a) any act done in respect of that variety 
for private and non-commercial purposes;
(b) any act done in respect of that variety 
for experimental purposes;
(c) any act done in respect of that variety 
for the purposes of breeding other 
varieties and, except where section 7(3) 
applies, any act contemplated in section 
7(1) and section 7(2) in respect of such 
other varieties; or
(d) a farmer who uses the protected 
variety in accordance with subsection (2).
10 (2) (a) In respect of subsection 1(d), the 
Minister must prescribe:

(i) the category or categories of 
farmers who may use the protected 
variety;
(ii) the category or categories of plants 
that may be used;
(iii) the uses to which the protected 
variety may be put; and
(iv) where applicable (aa) conditions 
for payment of royalties; and (bb) 
labelling requirements.
(b) When the Minister acts in terms 
of paragraph (a), the Minister must 
ensure that the legitimate interests of 
the breeder are safeguarded. 

Clause 10(1)(d) together with 10(2) says 
farmers may be exempted from the law, 
based on the Minister indicating the 
categories of farmers, the category of plants, 
and the uses to which the variety may be 
put. However, the “legitimate interests of the 
breeder” must be safeguarded. 

Clause 10(1)(a) additionally provides for 
exceptions for private and non-commercial 
purposes, as in UPOV 1991. This term needs 
to be defined clearly. However, as ACB and 
others noted in submissions on the Bill, this 
phrase has changed from “private or non-
commercial purposes” (bold added) in the 
existing Act. This change is interpreted as 
reducing the scope of the exception because 
now it must meet both private and non-
commercial  (bold added) criteria, rather than 
just one or the other. 

That said, there is no explicit provision in 
the PBR Bill that allows smallholder farmers 
to freely exchange and sell farm-saved seed 
of protected varieties, including engaging 
in local rural trade. If South Africa ratifies 
UPOV 1991, authorities will be unable to 
permit exemptions beyond these narrow 
interpretations of farmers’ privilege – 
exemptions that are necessary in order 
for the state to fulfil its constitutional 
obligations. 

Extension of rights to harvested materials 
and essentially derived varieties 
The scope of exclusive rights is dramatically 
expanded under UPOV 1991 (Article 14),10 
where breeders’ rights may extend to 
harvested materials (e.g. grain), and even 
products from harvested materials (e.g. 
milled maize), unless the breeder has had 
reasonable opportunity to exercise their 
rights. This goes beyond what a PVP law 
is designed to do, which is to protect the 
rights of a breeder vis-à-vis the variety 
itself and not to enable further uses of 
such variety. UPOV 1991 also introduces 
the concept of essentially derived varieties 
(EDVs). This provision, in Article 14(5) is one 
of UPOV’s most problematic provisions 
for interpretation and application by 
administrative and juridical authorities, 
due to the complexity in determining 

10.  Article 14: Scope of Breeders Rights (1)(a) Subject to Articles 15 and 16, the following acts in respect of the propagating 
material of the protected variety shall require the authorization of the breeder: (i) production or reproduction 
(multiplication), (ii) conditioning for the purpose of propagation, (iii) offering for sale, (iv) selling or other marketing, (v) 
exporting, (vi) importing, (vii) stocking for any of the purposes mentioned in (i) to (vi), above. (b) The breeder may make his 
[sic] authorization subject to conditions and limitations. (2) subject to Articles 15 and 16, acts referred to in items (1)(a)(i) to 
(vii) in respect of harvested material, including entire plants and parts of plants; (3) [Optional] subject to Articles 15 and 16, 
the acts referred to in items (1)(a)(i) to (vii) in respect of products made directly from harvested material of the protected 
variety; (4) [Optional] subject to Articles 15 and 16, acts other than those referred to in items (1)(a)(i) to (vii); (5) paragraphs (1) 
to (4) shall also apply in relation to varieties which are essentially derived from the protected variety; varieties which are not 
clearly distinguishable in the protected variety and varieties whose production requires the repeated use of the protected 
variety.
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when a variety is an EDV. These provisions 
go a long way towards stymying further 
research and development. An EDV cannot 
be commercialised without the authorisation 
of the right holder of the initial variety 
(from which the EDV was derived) and 
approximates PVP to patent law.11 The EDV 
concept also introduces a double standard, 
since it only applies to protected varieties 
used as an initial source of derivation (Correa 
et al., 2015). No protections are provided for 
farmers’ varieties that are used to develop 
new varieties, where the new variety is 
essentially derived from a farmers’ variety.

The same framework is adopted in the South 
African PBR Bill, where protection given to the 
holder of the PBR, as outlined in Clause 7(2)(a) 
and (b) of the PBR Bill extends to harvested 
material, and even the products made from 
the harvested material, if the original use 
of the material was unauthorised, unless 
the breeder has had reasonable opportunity 
to exercise his or her rights (which still 
needs to be defined). The implication is 
that, if a smallholder farmer acquires the 
protected variety through channels such as 
exchange with neighbours or government 
input support programs, the private breeder 
could potentially claim royalties on the 
entire product of the seed, if the variety has 
been recycled beyond the specified limits. 
Smallholder farmers do not necessarily 
differentiate between protected and non-
protected varieties (Louwaars and de Boef, 
2012). Clause 7(3)(a)(i) also applies PBRs to 
EDVs,12 a further restriction introduced by 

UPOV 1991. This is a highly contentious issue, 
since all new varieties are essentially derived 
from some combination of existing varieties. 

Obligation of disclosure 
UPOV is interpreted as preventing 
contracting parties from establishing a 
disclosure obligation as a condition for 
registering a plant variety.13 According to 
UPOV 1991, the granting of a breeder’s rights 
shall not be subject to any other conditions 
beyond novelty, distinctness, uniformity 
and stability (NDUS), provided that the 
variety has a denomination and the required 
fees are paid. This not only promotes the 
homogeneity and narrowing of genetic and 
crop biodiversity, but also prevents countries 
from complying with the Convention of 
Biological Diversity (CBD), Nagoya Protocol 
and the ITPGRFA. Any PVP regime should fully 
recognise the importance of heterogeneity 
and adaptability of plant varieties to 
changing conditions.14 It also undermines 
farmers’ varieties, which will be unable to 
fulfil these criteria, as farmers’ varieties 
are heterogeneous (by preference) and 
therefore could not qualify for protection. 
Non-disclosure of origin for PVP protection 
ultimately facilitates biopiracy, and the 
exploitation of the diversity in farmers’ fields. 
This is anomalous with patent law, which 
requires such disclosure for the granting of 
patents – why then is this not the case for 
PVP protection? The PBR Bill replicates this, 
as there is no requirement for disclosure of 
origin or other passport data, or information 
on how the new variety was bred.

11. Correa et al., 2015.
12. A variety must be regarded as being essentially derived from another variety if (i) it is predominantly derived from the 

initial variety, or from a variety that is itself predominantly derived from the initial variety; (ii) it is clearly distinguishable 
from the initial variety; and (iii) it conforms to the initial variety in the expression of the essential characteristics that result 
from the genotype or combination of genotypes of the initial variety except for the differences which result from the act of 
derivation.

13. Disclosure of origin requirements is needed to prevent misappropriation of genetic resources and associated traditional 
knowledge, to promote compliance with CBD access and benefit-sharing requirements, and to prevent misuse of the 
intellectual property system (Sarnoff and Correa, 2006)

14.  There are examples to draw from. The Indian Protection of Plant Varieties and Farmers’ Rights Acts of 2001 applies to new 
plant varieties, extant (domestic and existing) varieties, and farmers’ varieties. Farmers’ varieties are a subset under ‘extant 
varieties’. The Malaysian Protection of New Plant Varieties Act of 2004 provides that plant varieties bred or discovered and 
developed by a farmer, local community or indigenous people are protectable if they are ‘new, distinct and identifiable’
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UPOV 1991 and SA’s accession 
South Africa is currently considering joining 
UPOV 1991, a restrictive and inflexible system, 
which may have a significant impact on an 
already inequitable seed and agricultural 
landscape. 

UPOV 1991 is heavily tilted in favour of 
private ownership rights (i.e. breeders) and 
does not permit variation to suit national 
interests and conditions. Another sui generis 
PVP system is urgently needed to balance 
the rights of breeders with farmers’ rights. 
We urge the South African government to 
maintain its current obligations under UPOV 
1978, to which it is a signatory, to provide it 
with greater flexibility to decide the most 
appropriate route to take regarding its PVP 
legal instruments. By design UPOV favours 
uniformity, which has implications for 
biodiversity, adaptability and resilience to 
changing climatic conditions. 

The formal seed sector in many developed 
countries came about without any PVP legal 
systems (Gaberell, 2017), and many examples 
have shown PVP legislation has failed to 
stimulate local research and innovation.15 Now, 
with seeds being exported to countries in the 
global South and between countries in the 
global South, developed countries and their 
seed industries are motivating developing 
countries to adopt strict IP rules based on 
UPOV 1991 (ACB, 2018). The introduction of 
strict, inflexible PVP systems primarily serves 
foreign, multinational seed companies, mostly 
in commercially oriented crops. 

As it stands, the PBR Bill is based on UPOV 
1991, and in some cases even goes beyond 
UPOV 1991, as described above. Clearly, 
South Africa has already chosen this highly 
inequitable route, prioritising private 
intellectual property rights, i.e. breeders’ 
rights, while undermining and even 
criminalising traditional practices of farmers. 

This is deeply concerning, as this may have 
considerable impact on seed, food, and 
nutritional security. By taking this route, it 
may become impossible to fully comply with 
other international obligations, such as those 
set out in the CBD, the Nagoya Protocol and 
the ITPGRFA; and it prevents the realisation 
of multiple human rights, including the right 
to food, the right to trade, and women’s 
rights, amongst others, as set out by various 
international obligations16 and the South 
African Constitution.17

Joining UPOV 1991 will not allow 
amendments to PVP legislation in the future, 
therefore it is urgently required for civil 
society and policy makers to ensure that 
South Africa does not join UPOV 1991. It is 
imperative for the state to ensure that the 
implementation and implications of new 
seed laws are monitored and that these laws 
are periodically reviewed, to ensure a just 
and equitable seed sector. Regulations must 
provide for such monitoring and review. If 
South Africa joins UPOV 1991, this will not be 
possible, and threatens the security of food 
production, an issue of national security and 
sovereignty.

Farmer varieties, farmers’ 
rights and the ITPGRFA 
The International Treaty on Plant Genetic 
Resources for Food and Agriculture (ITPGRFSA, 
the Seed Treaty)18 is a global agreement 
between states on the equitable conservation 
and maintenance of agricultural biodiversity 
as a shared resource. It is under the auspices 
of the Food and Agriculture Organization 
of the United Nations (FAO) and is aligned 
with the Convention on Biological Diversity 
(CBD).19 It was signed in 2001, effective from 
2004. The objectives of the ITPGRFA are the 
conservation and sustainable use of plant 

15.  See Kenyan example in Correa et al., 2015.
16.  Such as the International Covenant on Civil and Political Rights, the Convention on the Elimination of All Forms of 

Discrimination against Women and Article 9(2c) of the ITPGRFA.
17.  http://www.justice.gov.za/legislation/constitution/SAConstitution-web-eng.pdf
18.  http://www.fao.org/plant-treaty/en/
19.  https://www.cbd.int/
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Table 1: Comparisons between UPOV 1978 and UPOV 1991 [table 1]

Subject UPOV 1978 Act UPOV 1991 Act 
Flexibility Contains a number of 

flexibilities for farmers and 
breeders.

More restrictive. 

Minimum scope of coverage Increasing number of genera or 
species required to be protected, 
from five at time of accession, to 
24 eight years later.

Increasing number of genera or 
species required to be protected, 
from 15 at time of accession, to 
all genera and species ten years 
later (five years for member 
states of earlier UPOV Act). 

Eligibility requirements Novelty, distinctness, uniformity 
and stability. 

Novelty, distinctness, uniformity 
and stability.

Minimum exclusive rights in 
propagating material 

Prohibits production for 
purposes of commercial 
marketing, offering for sale; 
marketing; repeated use for 
the commercial production of 
another variety. 

Prohibits production or 
reproduction; conditioning for 
the purposes of propagation; 
offering for sale; selling or other 
marketing; exporting; importing 
or stock for any of these 
purposes without authorisation 
of breeder. This extends to 
essentially derived varieties.

Minimum exclusive rights in 
harvested material 

No such obligation, except 
for ornamental plants used 
for commercial propagating 
purposes.

Same actions as above if 
harvested material, and 
products of harvested material, 
obtained through unauthorised 
use of propagating material and 
if breeder had no reasonable 
opportunity to exercise his 
or her right in relation to the 
propagating material.

Breeders’ exemption Implicitly allowed under the 
definition of minimum exclusive 
rights.

Allowed at the option of 
the member state within 
reasonable limits and subject 
to safeguarding the legitimate 
interests of the right holder.

Farmers’ privilege Implicitly allowed under the 
definition of minimum exclusive 
rights.

Allowed at the option of 
the member state within 
reasonable limits and subject 
to safeguarding interests of the 
right holder. 

Minimum term of protection 18 years for grapevines and trees; 
15 years for all other plants. 

25 years for grapevines and 
trees;
20 years for all other plants. 

Source: Adapted from Helfer (2004) 
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genetic resources for food and agriculture 
and the fair and equitable sharing of the 
benefits arising out of their use.

The ACB is  extremely supportive of the 
South African government’s intention 
to accede to the Seed Treaty, noting in 
particular the obligations to promote and 
support farmers’ and local communities’ 
efforts at on-farm agricultural biodiversity 
conservation and management (Article 
5); policy and legal measures to promote 
sustainable use of plant genetic resources for 
food and agriculture (PGRFA), including fair 
agricultural policies (Article 6.2a); support 
for prioritising research to maximise genetic 
diversity available to farmers and use of 
ecological methods for soil fertility and pest 
and disease management (Article 6.2b); 
participatory plant breeding (Article 6.2c), the 
promotion and support of expanded use of 
local and underutilised crops and varieties 
(Article 6.2e); and support for reviewing and 
adjusting breeding strategies and regulation 
concerning variety release and seed 
distribution (Article 6.2g). 

In this section of the briefing we discuss only 
issues pertaining to farmers’ rights, found in 
Article 9 of the Treaty. We are aware that the 
Treaty deals with a range of issues, including 
the multilateral system, a global information 
system, farmers’ rights, benefit sharing fund 
and sustainable use issues and trust that 
other groups of academics and civil society 
organisations (CSOs) will make submissions 
on these issues. In this regard the Ratification 
of the Treaty is essential for the holistic 
regulation of digital sequence information 
(DSI) domestically and consistent with 
the South African government’s position 
internationally under the negotiations 
of the CBD for regulation of DSI in terms 
of requiring free prior informed consent, 
material transfer agreements and benefit 
sharing for commercial products. 

Article 9 of the ITPGRFA outlines farmers’ 
rights, recognising the historical and 
ongoing role of farmers and local and 
indigenous communities in conservation 
and development of PGRFA and reaffirms 
the primacy of rights to farmers to save, 
use, exchange and sell farm-saved seed/
propagating material, “subject to national 
law”. Farmers’ rights in the Treaty are 

concerned with five key elements:
(1) Recognition of the enormous contribution 

that local and indigenous communities 
and farmers from all the regions of the 
world have made and will continue 
to make for the conservation and 
development of plant genetic resources 
(Article 9.1);

2) Protection of traditional knowledge (TK) 
relevant to plant genetic resources for 
food and agriculture (Article 9.2.a);

(3) Equitable participation in sharing benefits 
arising from the utilisation of plant 
genetic resources for food and agriculture 
(Article 9.2.b);

(4) Participation in decision making at the 
national level, on matters related to the 
conservation and sustainable use of plant 
genetic resources for food and agriculture 
(Article 9.2.c); and

(5) Rights to save, use, exchange and sell farm 
saved seed/propagating material, subject 
to national law and as appropriate (Article 
9.3).

It is generally accepted and documented 
that national governments will take a 
mixture of measures that would evolve over 
time, including financial, technical, political 
and institutional to realise farmers’ rights. 
That such measures would be identified 
by national governments in consultation 
with stakeholders including and especially 
farmers’ organisations as well as those 
measures that may be proposed by the 
Governing Body of the Treaty through the 
Resolutions that it adopts at Governing 
Council meetings held every second year. 
Currently, an Ad Hoc Technical Expert Group 
on Farmers’ Rights are working towards 
producing an inventory of national measures 
that may be adopted, best practices and 
lessons learned from the realisation of 
farmers’ rights and based on this inventory, 
develop options for encouraging, guiding 
and promoting the realisation of farmers’ 
rights as set out in Article 9 of the Treaty. This 
work is expected to continue for the next 4 
years or so, in conjunction with other articles 
mentioned above.

Article 9.1 

Measures to implement this provision have 
varied to date. Some contracting parties to 
the Treaty have created awards for farmers 
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and communities, as efforts towards 
recognising their contributions; funded 
projects for the conservation and sustainable 
use of PGRFA; and included participation of 
farmers in breeding programmes. Although 
Article 9.1 does not in itself create legally 
binding obligations on contracting parties, 
it is a core provision of Article 9 and should 
be implemented through diverse measures, 
including and especially in relation to the 
legal recognition of farmer-managed seed 
systems. In this regard, such legal recognition 
must extend to the role played by such 
systems in contributing to the realisation 
of the objectives of the Treaty, as well as to 
the broader policy goals, including food and 
nutrition security, adaptation to climate 
risks such as droughts, and more sustainable 
and resilient food and farming systems. 
Unless these systems are expressly/explicitly 
recognised in laws and policies, the notion 
of recognition expressed in Article 9.1 will be 
undermined. 

Article 9.2.a and b 

Here, there are two issues in relation to 
the protection of TK: protection against 
misappropriation of such knowledge and 
erosion or loss of such knowledge.

We disagree strongly with the views 
expressed routinely by the seed industry and 
some contracting parties from developed 
countries that such protection is afforded 
by IP legislation, such as PVP, patent and 
copyright laws. We have written extensively 
on the limitations of current PVP law and 
its inability to confer protection to farmers’ 
varieties and associated TK and that these 
rights are best protected by discreet 
legislation, as is the approach taken by the 
South African government. Further, and 
crucially, the protection of TK can only be 
meaningfully realised if the rights of farmers 
to save, use, exchange and sell seed are also 
fully realised, without conditions.

The same can be said for the provisions of 
article 9.2.b in relation to benefit sharing 
arising from the use of PGRFA. South Africa is 

already far advanced in its policies on benefit 
sharing of genetic resources. However, these 
must be reviewed to ensure that adequate 
provision is made for farmers or specific 
groups of farmers to benefit from breeding 
programmes, where they are involved in 
growing specific crops for specific purposes. 

On the question of protection against the 
erosion and loss of TK, measures need to 
be taken in a more holistic manner, linked 
to those geared towards the protection, 
recognition and support of farmer-managed 
seed systems and hence efforts towards the 
conservation, maintenance, sustainable use 
and development of PGRFA. 

Article 9.2.c 

In regard to participation in decision making, 
CSOs in South Africa must be extensively 
consulted on the nature of these measures to 
ensure transparent, inclusive, and authentic 
participation. Participation, especially by 
women and smallholder farmers, must be 
reflected in policies that ensure that the 
voices of smaller groups who play a key role 
in the conservation of PGRFA are heard and 
taken into account. Participation must be 
secured in regard to inter alia, development 
of programmes, processes and legal and 
policy frameworks and implementation 
plans. 

Article 9.3 

The right to save, use, exchange, and sell 
seed is fundamental for the realisation of 
farmers’ rights as well as for ensuring food 
and nutrition security, improved livelihoods 
of farmers, and sustainable food and 
farming systems. In this regard, PVP and seed 
laws that restrict these rights of farmers 
undermine not only the ability of contracting 
parties to realise these rights but undermine 
the achievement of other objectives of the 
Treaty. As mentioned above, the protection 
of these rights and hence the free exercise 
by farmers of these rights and inextricably 
linked to the protection of TK.
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Farmers’ rights and 
the right to food 
The right to food is a human right and is a 
binding obligation well-established under 
international law. The right to food is, thus, 
also enshrined in South Africa’s Constitution.

Section 27(1)(b) of the Constitution of the 
Republic of South Africa states that “everyone 
has the right to have access to sufficient food 
and water.” This obligation is extended in 
section 27(2), according to which “the state 
must take reasonable legislative and other 
measures, within its available resources, to 
achieve the progressive realisation of each of 
these rights.” 

South Africa, as a Party to the International 
Covenant to Economic, Social and Cultural 
Rights (ICESCR) has obligations to ensure 
constant efforts towards the realisation 
of human rights under the ICESCR, which 
include inter alia the human right to 
adequate food to enjoy the benefits of 
scientific progress and its applications (GIZ, 
2015). Additionally, Parties to the ICESCR are 
required to regularly report on the progress 
made, and to avoid any retrogressive 
measures. According to the previous UN 
Special Rapporteur on the Right to Food, 
Olivier De Schutter (2009), the obligations 
of the ICESCR apply both to the regulation 
of commercial seed systems and to the 

preservation and enhancement of informal or 
traditional farmers’ seed systems.  

The right to adequate food implies a 
comprehensive notion of food and nutrition 
security that goes beyond being free from 
hunger. It implies that people need to have 
access either to productive resources to 
produce their own food, or to sufficient 
income to enable them to access food. 
The right to food does not prescribe any 
particular agricultural policies. As a signatory 
to the ICESCR, South Africa has an obligation 
to ensure that any policies affecting food and 
nutrition security must be assessed for their 
human rights impacts and implemented 
based on human rights standards and 
principles. 

The recently adopted United Nations 
Declaration on the Rights of Peasants and 
Other People Working in Rural Areas (United 
Nations Human Rights Council, 2018), which 
South Africa supported, specifically includes 
farmers’ rights in the Declaration and goes 
beyond the ITPGRFA in Article 9.20 When 
implementing PVP laws that potentially 
restrict farmers’ access to seed of protected 
varieties, South Africa has a responsibility 
to enable such vulnerable groups to access 
seed of plant varieties that are bred based on 
scientific knowledge and related applications. 
This extends to ensuring that scientific 
breeding progress is directed towards 
resource-poor farmers and vulnerable groups 
that may be insufficiently served by existing 
breeding initiatives. 

20.  Article 9 1. Peasants and other people working in rural areas have the right to seeds, in accordance with article 28 of the 
present Declaration, including: (a) The right to the protection of traditional knowledge relevant to plant genetic resources 
for food and agriculture; (b) The right to equitably participate in sharing the benefits arising from the utilization of plant 
genetic resources for food and agriculture; (c) The right to participate in the making of decisions on matters relating to the 
conservation and sustainable use of plant genetic resources for food and agriculture; (d) The right to save, use, exchange 
and sell their farm-saved seed or propagating material. 2. Peasants and other people working in rural areas have the right to 
maintain, control, protect and develop their own seeds and traditional knowledge. 3. States shall take measures to respect, 
protect and fulfil the right to seeds of peasants and other people working in rural areas. 4. States shall ensure that seeds 
of sufficient quality and quantity are available to peasants at the most suitable time for planting, and at an affordable 
price. 5. States shall recognize the rights of peasants to rely either on their own seeds or on other locally available seeds of 
their choice, and to decide on the crops and species that they wish to grow. 6. States shall take appropriate measures to 
support peasant seed systems, and promote the use of peasant seeds and agrobiodiversity. 7. States shall take appropriate 
measures to ensure that agricultural research and development integrates the needs of peasants and other people working 
in rural areas, and to ensure their active participation in the definition of priorities and the undertaking of research and 
development, taking into account their experience, and increase investment in research and the development of orphan 
crops and seeds that respond to the needs of peasants and other people working in rural areas. 8. States shall ensure that 
seed policies, plant variety protection and other intellectual property laws, certification schemes and seed marketing laws 
respect and take into account the rights, needs and realities of peasants and other people working in rural areas.
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Concluding remarks 
We strongly support the government’s 
intention to accede to the ITPGRFA, fully 
implement farmers’ rights and operationalise 
the national PGR plan, and the realisation 
of the right of all South Africans to 
sufficient food. However, we note with 
concern the extremely limited resources 
allocated to carrying out the plan, including 
farmers’ rights policy development and 
implementation. We call on DAFF and 
provincial departments of agriculture to 
allocate a larger portion of farmer support 
budgets to realising and expanding the 
plan, and to expanding farmer seed systems, 
in tandem with greater support for other 
agroecological activities. The protection and 
recognition of farmer-managed seed systems 
and the opening up of policy spaces in PVP 
and seed laws to ensure that smallholder 
farmers are able to freely save, use, exchange 
and sell seed would in turn, open up spaces 
for the protection of PGRFA and associated 
traditional knowledge, which would 
otherwise be further eroded or lost. 

As South Africa considers joining UPOV 1991 
and simultaneously the ITPGRFA, we believe 
these two international conventions are 
contradictory and conflicting. UPOV 1991 
is heavily tilted in favour of commercial 
breeders, to the detriment of customary 
practices of freely using, exchanging, and 
selling seed. UPOV 1991- based PVP systems, 
are positioned to stimulate research and 
innovation and ensure more improved 
varieties enter the market. While yields may 
briefly increase, they come at a high cost. 
De Schutter (2011) emphasises that the 
entry of commercial varieties displaces local 
varieties, which are often more adapted 
to local conditions, and requires the use of 
increasingly expensive and toxic agricultural 
inputs. About 75% of plant genetic diversity 
has been lost as farmers worldwide have 
abandoned their local varieties for genetically 
uniform varieties, and this wide-scale genetic 
erosion increases vulnerability to climate 
change, pests and diseases (FAO, 2010). 

South Africa has both constitutional and 
international obligations to ensure that PVP 
as well as seed production and marketing 
laws do not impede the ability of vulnerable 

groups to access productive resources 
(e.g. seed) and income. The South African 
government is strongly advised to conduct 
their own human rights impact assessment 
to understand the potential impacts and 
outcomes, prior to joining UPOV 1991. 

There is no reason, and little perceived 
benefit, for South Africa to join UPOV 1991. It 
already is a member of UPOV 1978 and has 
the flexibility to decide its own PVP system. 
We call on government to reject ratification 
of UPOV 1991, pending further national 
discussion on shared ownership of PGRFA 
and PVP models that can also accommodate 
farmer varieties and farmer seed practices. 
Farmers’ rights should be extended to 
protected varieties, with a threshold above 
which sale becomes commercial, and in 
which case commercial laws and regulations 
apply. 

We call on the South African government 
to start the process of developing a farmer 
seed policy for farmer-managed seed systems 
that recognises, promotes and supports 
farmers’ ongoing practices and knowledge in 
biodiversity conservation, adaptation and use 
(ACB, 2017). We propose that the commercial 
PBR regime adopted by the South African 
government be restricted to the commercial 
sector (defined by a turnover threshold). 
We stress that South Africa’s obligations to 
implement Article 27(3)(b) of the WTO should 
go no further than implementation of UPOV 
1978, to which South Africa is already a party.
We propose a policy for farmer seed systems 
that recognises and promotes the role 
of smallholder farmers in reproduction, 
maintenance, use and exchange of 
agricultural biodiversity to give effect to the 
Seed Treaty. As indicated above, approval of 
UPOV 1991 will stymie these efforts, since 
UPOV 1991 fails to acknowledge farmer seed 
systems and the role of farmers in ongoing 
biodiversity conservation and use; imposes 
unnecessary and destructive restrictions on 
farmers’ access to, adaptation and use of 
genetic materials; and presents obstacles to 
the realisation of Articles 5, 6 and 9 of the 
Seed Treaty.
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