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African Centre for Biodiversity (ACB) comments on Competition Amendment Bill B23 2018 
 

15 August 2018 
 

Summary 
 

Overall, African Centre for Biodiversity (ACB) is in support of the amendments, which have a number 
of positive features. These include: 

 

• Strengthening of market inquiries as a tool for the competition authorities, and widening of the 
powers of authorities to initiate inquiries and impact studies and to determine remedies; 

• Explicit consideration of foreign ownership (of large-scale businesses) and impacts on national 
security, including health, (food) security and economic well-being of the population; 

• Elevation of public interest issues to a par with other issues to be considered when making 
decisions on impacts of mergers and activities; 

• Inclusion of impacts on small and medium scale firms owned and controlled by historically 
disadvantaged persons (HDPs) in competition considerations; and 

• Expansion of concerns to include market participation rather than only competitiveness. 
 

HDPs are defined purely by race. In our earlier submission on the Bill, we proposed this be extended to 
explicitly include women. We reiterate this proposal here. 

 
We have some disagreements about the longer term view on competition and cooperation which 
places limits on the transformative potential of the activities of the competition authorities. We raised 
these issues in our earlier submission. Here we will mainly restrict ourselves to comments on the 
specific changes in the Bill. 

 
Definitions 

 
In section 1 we note the following additions. 
1d foreign acquiring firm 
1e margin squeeze 
1f medium size business – Minister can determine meaning through Gazette 
1h market participation rather than just competitiveness 
1l – Minister may determine meaning of a small business through a Gazette 
1m inclusion of workers as owners 
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ACB supports the inclusion of foreign ownership as a consideration, specifically in relation to 
multinational corporations. We support the shift in focus from purely competitive considerations for 
small and medium firms to embrace market participation and the ability of these firms to sustain 
themselves in the market, as well as the inclusion of workers as owners. 

 
Prohibited practices 

 
Section 4 on restrictive horizontal practices 
4.1.b.ii includes ‘allocating market shares’ in the list of prohibited practices. 

 
Section 8 on abuse of dominance 
8.d.ii extends the scope to goods and services from only goods, and section 8 extends restrictions on 
(unfair) supply chain dominance, especially pricing. 

 
Section 9 Price discrimination by dominant firm 
9.3 is a new addition placing the onus on the dominant firm to show their pricing actions have not 
impeded smaller businesses from participation in the market. 

 
ACB supports these inclusions on prohibited practices. 

 
Exemptions 

 
Section 10 
10.3.b.ii (also section 12A.3.c and d) shifts the focus from only competitiveness to include effective 
entry and participation of small and medium firms owned by HDPs. 
10.3.b.iv widens the emphasis from ‘economic stability’ to ‘economic development, growth, 
transformation or stability’. 

 
ACB supports this shift in emphasis from competitiveness and economic stability alone to including 
effective entry and participation, and economic development, growth and transformation. 

 
1.3.b.v indicates possible exemptions for ‘competitiveness and efficiency gains that promote 
employment or industrial expansion’. This can produce a loophole that allows exemptions for 
corporations that can show industrial expansion even with employment decreases (it is posed as 
either-or). We propose the removal of ‘industrial expansion’, since the main benefit here is considered 
to be employment, and this is already covered in the first part of the sub-section (‘promote 
employment’). In either case, these benefits will need to be monitored to track whether they have 
actually materialised. 

 
Public interest 

 
Section 12A on consideration of mergers 
This refers to insertions made in Act 39 of 2009 but should refer to Act 39 of 2000 
12A.1A raises public interest concerns to a higher level in making decisions about mergers, on a par 
with technology and efficiency gains. 
12A.2.i-k extends the assessment of competition impacts to include interlocking ownership and 
control in wider markets. 
12A.3.e is a new clause that expands public interest to include HDP and worker ownership. 

 
ACB supports the elevation of public interest concerns and the widening of issues covered under 
public interest. 
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Section 15 on revocation of small and intermediate merger approval (and Section 16.3 for large 
mergers) 
15.1.b inserts a new clause indicating the Commission may “make any appropriate decision regarding 
any condition relating to the merger, including the issues referred to in section 12A(3)(b) and (c)”. 

 
The latter issues are public interest considerations, but the new clause specifies only 12A.3.b and c, i.e. 
employment, and participation of new firms. We propose this be expanded to all the public interest 
clauses in 12A.3 including the newly inserted 12A.3.e on ownership. 

 
Foreign acquiring firms 

 
Section 18 Intervention in merger proceedings 
18A is a new section on foreign acquiring firms. A Presidential Committee must be established to look 
at the national security implications of foreign acquisitions. National security issues could include food 
security (18A.4.c on health, security and economic well-being of citizens). The President may delegate 
powers to a Cabinet Minister. 

 
We welcome this addition. It should also apply retrospectively when the Commission conducts impact 
studies. As indicated in our earlier submission on the Bill, we consider foreign, multinational 
ownership in South Africa’s agro-food system to be a concern from a food security and food 
sovereignty point of view. 

 
Market inquiries and impact studies 

 
Section 21 on functions of the Competition Commission 
21.1.gA and gB extend the functions of the Commission to include market inquiries and impact studies. 
Section 21A is a new insertion on impact studies. 
Section 23 has amended provisions for the designation of Deputy Commissioners, including to conduct 
market inquiries. 

 
Section 43A 
43A.1 adds detail on considerations that can be included in a market inquiry, including market 
structure, concentration, barriers to entry, supplier and buyer relations and others. 

 
Section 43B initiating and conducting market inquiries 
The Commission’s roles are expanded in carrying out market inquiries, public representations, and 
appointments of suitably qualified people to a market inquiry. We support this more proactive role for 
the competition authorities in instigating market inquiries. 

 
The section offers only a 10 day window to appeal confidentiality claims or rulings. We propose 
extending this period to allow for greater public engagement. 

 
Section 43C on outcomes of market inquiries is replaced with more detailed sections covering matters 
to be decided in a market inquiry (including actions that impede competition, distort or restrict 
competition, especially considering small and medium businesses owned by HDPs) and actions to be 
taken. 

 
Section 43D is a new section on the duty to remedy the adverse impacts of competition and indicates 
considerations for the Commission when deciding on actions to be taken. 
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Section 43E is a new section calling for a report from any market inquiry to be published in a Gazette, 
with recommendations, and further action by the Commission on the basis of inquiry findings. 

 
Section 43F is a new section on an appeal process on market inquiries. 

 
Section 43G is a new section on participation and representations. Participation is to include firms in 
the market, registered trade unions, regulatory authorities, Ministers, and other parties with material 
interest, who may not be adequately represented by others, or who may assist with the work of the 
inquiry. Anyone can make representations in writing. 

 
Section 49D consent orders 
49D.1 extends consent orders to market inquiries and widens the scope of persons who may be 
affected. 

 
Section 60 divestiture orders 
60.2c is a new clause to include market inquiries. 

 
Section 82 Relationships with other agencies 
82.1.a is widened to include agencies related to issues raised in market inquiries. 

 
ACB supports the expansion of market inquiries and the introduction of impact studies, and the 
greater powers to the competition authorities to initiate market inquiries and impact studies and to 
determine remedies. 

 
Penalties and fines 

 
Section 59 Administrative penalties 
59.2 A increases penalties for repeat offenders. 
59.3 d includes consideration of the impacts of prohibited behaviour on small and medium businesses 
and firms owned and controlled by HDPs. 
59.3A extends administrative penalties to a portion of the turnover of the controlling firm if they 
should reasonably have known the respondent was engaged in prohibited conduct. 

 
Section 74 penalties 
74.1.b increases the fine for obstructing the work of the competition authorities. 

 
ACB supports these greater penalties and their extension to controlling firms. 

 
Policy and advice 

 
Section 79 Guidelines 
79.3 adds a requirement for public information and participation in policy guideline development 
processes. 

 
Section 79A is a new section on advisory opinions, where the Minister may issue regulations for a non- 
binding advisory opinion from the Commission. 

 
ACB supports these additions. 
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Appeals, confidentiality and leniency 
 

Section 17 Competition Appeal Court 
17.1.b and c extends parties who may appeal to include the Commission and the Minister in some 
circumstances (on public interest issues, and where the Minister was already involved in the 
proceedings or of application of leave to appeal). 

 
Section 63 on leave to appeal bypasses the Supreme Court of Appeal and creates a direct link from the 
Competition Appeal Court to the Constitutional Court. 

 
Section 44 is on confidentiality. 
44.a.2 requires that all information to the Commission be treated as confidential until otherwise 
determined and indicates an appeal process on confidentiality. 

 
Section 45 is on information disclosure. 
45.3 Ministers can gain access to confidential information if required, but the use is restricted. 

 
Section 49E is a new clause on a leniency policy to be developed for use. 

 
In principal ACB is opposed to trade secrets, viewing these as a product of damaging exclusive control 
over socially produced information and knowledge for private gain. We propose a cooperative rather 
than a competitive approach to economic development, an issue we raised in some detail in our earlier 
submission. We consider the free flow of information for social benefit to be essential for a flourishing 
and dynamic economy. Recently the public was locked out of knowing what was in the merger 
agreement between Bayer-Monsanto and the competition authorities because the company claimed 
confidentiality over the information. The law functions to protect corporate interests and there are 
high ‘barriers to entry’ to challenging them in court. 

 
Conclusion 

 
ACB generally supports the amendments. We will seek ways to work with the competition authorities 
to reduce the concentration of economic control and ownership especially amongst multinational 
corporations, and to work towards a more equitable, distributed economic structure in South Africa. 
We consider that the Bill open spaces to follow this path. 

 
For more information contact 

 
Mariam Mayet, ACB Director ACB mariam@acbio.org.za 
Stephen Greenberg, ACB Research Coordinator stephen@acbio.org.za 

 

About ACB 

 
ACB is a Johannesburg-based South African non-government organisation that started in 2004. ACB 
does critical research and advocacy on genetic modification (GM) and biosafety, seed policies and 
laws, farmer seed systems, smallholder farmer support, corporate expansion in agro-food systems, 
agroecology and food sovereignty. ACB works directly and in partnerships in Southern and East Africa 
and is part of continental and global seed and food sovereignty networks incorporating smallholder 
farmer organisations and other civil society organisations. 

 
ACB has made submissions and engaged with the South African competition authorities in a number of 
merger cases relating to seed and agrochemicals. This includes the Pioneer-Pannar merger 

mailto:mariam@acbio.org.za
mailto:stephen@acbio.org.za
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proceedings in 2010-121, and more recently ACB has engaged with the Competition Commission in the 
form of research, submissions and meetings on the Bayer-Monsanto merger proceedings in 20172, as 
well as conducting and sharing research on the related mergers/acquisitions of ChemChina-Syngenta 
and Dow-DuPont in the biotechnology-seed-agrochemical sub-sector3. ACB made a submission to the 
Economic Development Department in January 2018 on an earlier draft of the Competition 
Amendment Bill. 

 
 
 

1 ACB 2012. “The Pioneer/Pannar seed merger: Deepening structural inequalities in South Africa”. 
https://acbio.org.za/wp-content/uploads/2015/02/Seed-Merger.pdf; ACB 2012. “Smallholder farmers and 
consumers to pay the price for corporate seed merger…”, media release, 28 May 
https://acbio.org.za/smallholder-farmers-and-consumers-to-pay-the-price-for-corporate-seed-merger/ 
2 ACB 2017. “The Bayer-Monsanto merger: Implications for South Africa’s agricultural future and its smallholder 
farmers”, https://acbio.org.za/the-bayer-monsanto-merger-implications-for-south-africas-agricultural-future- 
and-its-smallholder-farmers/; ACB 2017. “Submission to the South African Competition Commission on Bayer- 
Monsanto merger”, 13 March, https://acbio.org.za/wp-content/uploads/2017/03/ACB-Bayer-Monsanto- 
Submission.pdf 
3 ACB 2017. “The three agricultural input mega-mergers: Grim reapers of South Africa’s food and farming 
systems”, https://acbio.org.za/wp-content/uploads/2017/04/Mega-Mergers-Bayer-Monsanto.pdf 
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